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In re Smith’s Home Furnishings, Inc., Case No. 395-35704-elp7
Batlan v. Transamerica Commercial Finance Corp., Adv. No. 3390

(Civil No. 99-400-JO)

8/17/99 Jones (Dist. Ct. aff’g ELP) unpublished

The District Court affirmed the bankruptcy court’s ruling
for the creditor after a trial of a preference action.  The
trustee sought to recover as preferential payments debtor had
made to a creditor that held a floating lien on debtor’s
inventory.  During the preference period, the amount of the debt
and the value of the inventory fluctuated.

The court affirmed Judge Perris’s ruling that, for purposes
of determining whether the creditor was fully secured or
undersecured as of the petition date, the value of the collateral
was measured by its liquidation value.  In applying the greater
percentage test of § 547(b)(5), the court is not prohibited from
considering the actual facts of the case.  The collateral had, in
fact, been liquidated by the trustee.  The trustee did not
present evidence that the creditor was undersecured at the time
of any of the preference-period payments.  Thus, he did not prove
that the payments allowed the creditor to receive more than it
would have received in a chapter 7 liquidation.

The court also affirmed Judge Perris’s determination that
there was insufficient evidence of liquidation costs to apply in
the liquidation value analysis.  The court was not required to
estimate liquidation costs when there was no evidence from which
a reasoned estimate could be made.

Finally, the court affirmed the court’s exclusion of an
exhibit.  There was no foundation as to what the document
purported to show.
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